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ПРОЕКТ НА ЗАКОНОДАТЕЛНА РЕЗОЛЮЦИЯ НА ЕВРОПЕЙСКИЯ ПАРЛАМЕНТ

относно предложението за директива на Европейския парламент и на Съвета относно наказателните мерки, предназначени да гарантират зачитането на правата на интелектуална собственост

(COM2006(0168) – C6‑0233/2005 – 2005/0127(COD))

(Процедура на съвместно вземане на решение:  първо четене)

Европейският парламент,

–
като взе предвид предложението на Комисията към Европейския парламент и към Съвета (COM2006(0168))
,

–
като взе предвид член 251, параграф 2 и член 95 от Договора за ЕО, съгласно които предложението му е представено от Комисията (C6‑0233/2005),

–
като взе предвид член 51 от своя правилник,

–
като взе предвид доклада на комисията по правни въпроси и становищата на комисия по промишленост, изследвания и енергетика и на комисията по граждански свободи, правосъдие и вътрешни работи (A6‑0073/2007),

1.
одобрява предложението на Комисията във вида, в който е изменено;

2.
призовава Комисията да се отнесе до него отново, в случай че възнамерява да внесе съществени изменения в своето предложение или да го замени с друг текст;

3.
възлага на своя председател да предаде позицията на Парламента на Съвета и на Комисията.

	Текст, предложен от Комисията
	
	Изменения, внесени от Парламента


<RepeatBlock-Amend>
<Amend>Изменение <NumAm>1</NumAm>
<Article>Съображение 5</Article>
	(5) Директива 2004/48/ЕО на Европейския парламент и на Съвета от 29 април 2004 г. относно зачитането на правата на интелектуална собственост предвижда мерки, процедури и средства за защита по граждански и административен ред. Разпоредбите на посочената директива е необходимо да бъдат допълнени с набор от достатъчно възпиращи санкции, които да са приложими на цялата територия на Общността. Необходимо е да се хармонизират някои наказателни разпоредби, за да може да се води ефективна борба с фалшифицирането и пиратството на вътрешния пазар. Общностният законодател има правомощието да приема необходимите наказателноправни мерки, за да се гарантира пълната ефективност на предвижданите от него правила относно закрилата на интелектуалната собственост.
	(5) Директива 2004/48/ЕО на Европейския парламент и на Съвета от 29 април 2004 г. относно зачитането на правата на интелектуална собственост предвижда мерки, процедури и средства за защита по граждански и административен ред. Разпоредбите на посочената директива е необходимо да бъдат допълнени с набор от достатъчно възпиращи санкции, които да са приложими на цялата територия на Общността. Необходимо е да се хармонизират някои наказателни разпоредби, за да може да се води ефективна борба с фалшифицирането и пиратството на вътрешния пазар. Общностният законодател има правомощието да приема необходимите наказателноправни мерки, за да се гарантира пълната ефективност на предвижданите от него правила относно закрилата на интелектуалната собственост, установени в настоящата директива и които не засягат патентите.


<TitreJust>Обосновка</TitreJust>
This amendment is necessary to ensure consistency with subsequent amendments and to establish from the outset the scope of the directive.

</Amend>
<Amend>Изменение <NumAm>2</NumAm>
<Article>Съображение 6 а (ново)</Article>
	
	(6а) В своя резолюция от 7 септември 2006 г. относно фалшифицирането на лекарства Европейският парламент е счел, че Европейската общност следва спешно да осигури средства, за да доведе до успешен край борбата с незаконните практики в областта на интелектуалното пиратство и фалшифицирането на лекарства.


<TitreJust>Обосновка</TitreJust>
According to 2005 customs statistics on the seizure of counterfeit goods at the European Union's frontiers, seizures of counterfeit medicines increased by 100% in 2005 compared to 2004.

</Amend>
<Amend>Изменение <NumAm>3</NumAm>
<Article>Съображение 8</Article>
	(8) Трябва да се предвидят разпоредби за улесняване на наказателните разследвания. Държавите-членки трябва да гарантират допускането на титуляри на права на интелектуална собственост или на техни представители, както и на експерти, да подпомагат разследванията, водени от съвместни екипи за разследване.
	(8) Трябва да се предвидят разпоредби за улесняване на наказателните разследвания. Държавите-членки трябва да гарантират допускането на титуляри на права на интелектуална собственост или на техни представители, както и на експерти, да подпомагат разследванията, водени от съвместни екипи за разследване. Съдействието на засегнатите титуляри на права на интелектуална собственост трябва да има поддържаща функция, която не засяга провеждането на безпристрастно разследване от страна на държавните органи. 


<TitreJust>Обосновка</TitreJust>
It should be made clear that the involvement of injured parties in investigations carried out by the police or public prosecutors’ offices must not jeopardise the neutrality of those state investigation agencies. Maintaining objectivity and neutrality is part and parcel of the rule of law.

</Amend>
<Amend>Изменение <NumAm>4</NumAm>
<Article>Съображение 9 а (ново)</Article>
	
	(9а) Правата, установени в Хартата за основните права на Европейския съюз трябва да се спазват напълно при определянето на престъпни деяния и наказания, по време на разследвания и в хода на съдебното производство.


</Amend>
<Amend>Изменение <NumAm>5</NumAm>
<Article>Съображение 10</Article>
	(10) Настоящата директива не засяга специфичните режими на отговорност, предвидени за доставчиците на интернет услуги в членове от 12 до 15 от Директива 2000/31/ЕО относно електронната търговия.
	(10) Настоящата директива не засяга специфичните режими на отговорност, предвидени за доставчиците на интернет услуги в Директива 2000/31/ЕО на Европейския парламент и на Съвета от 8 юни 2000 г. относно определени правни аспекти на услугите на информационното общество, и по-специално на електронната търговия на вътрешния пазар¹.

	
	____________________________

1 OВ L 178, 17.7.2000 г., стр. 1.


</Amend>
<Amend>Изменение <NumAm>6</NumAm>
<Article>Съображение 10 а (ново)</Article>
	
	(10а) Настоящата директива не засяга специфични режими на отговорност, такива като установените в директива 2001/29/ЕО на Европейския парламент и Съвета от 22 май 2001 г. относно хармонизирането на някои аспекти на авторското право и сродните му права в информационното общество¹.

	
	_____________________________

1 OВ L 167, 22.6.2001 г., стр. 10.


</Amend>
<Amend>Изменение <NumAm>7</NumAm>
<Article>Съображение 12 а (ново)</Article>
	
	(12а) Необходимо е да се гарантира адекватна закрила на правата на интелектуална собственост в аудиовизуалния сектор, както е указано в директива 98/84/ЕО на Европейския парламент и Съвета от 20 ноември 1998 г. относно правната защита на услугите, които се основават на или се предоставят при условен достъп¹.

	
	_________________________

1OВ L 320, 28.11.1998 г., стр. 54.


<TitreJust>Обосновка</TitreJust>
Directive 98/84/EC is currently the only protection established at European level to safeguard audiovisual rights against the growing threat of piracy and counterfeiting. Such protection is provided chiefly by means of conditional access, in other words technical measures to control the use of audiovisual content transmitted in encoded form. Bringing infringements of conditional access within the scope of this directive by including a reference to Directive 98/84/EC would be a significant deterrent for criminal organisations which currently rely on the discrepancies between the rules applied in the various Member States enabling them to infringe audiovisual rights with impunity.

</Amend>
<Amend>Изменение <NumAm>8</NumAm>
<Article>Член 1, параграф 1</Article>
	С настоящата директива се определят наказателните мерки, необходими за гарантиране зачитането на правата на интелектуална собственост.


	С настоящата директива се определят наказателните мерки, необходими за гарантиране зачитането на правата на интелектуална собственост, както е установено по-надолу в контекста на фалшифицирането и пиратството.


<TitreJust>Обосновка</TitreJust>
The goals of the proposals will be best achieved if the directive expressly focuses on counterfeiting and piracy. Its current wording could indeed criminalize IPR disputes that are essentially of a civil nature and occur between legitimate commercial enterprises. The amendment seeks to establish more precisely the scope of the directive by referring to the definitions in a subsequent amendment.

</Amend>
<Amend>Изменение <NumAm>9</NumAm>
<Article>Член 1, параграф 2</Article>
	Тези мерки се прилагат за правата на интелектуална собственост, предвидени в общностното законодателство и/или в националното законодателство на държавите-членки.
	Тези мерки се прилагат за правата на интелектуална собственост, които не се отнасят до патентите, предвидени в общностното законодателство.




<TitreJust>Обосновка</TitreJust>
This amendment seeks to delimit the scope of the directive from the outset. 

</Amend>
<Amend>Изменение <NumAm>10</NumAm>
<Article>Член 1, параграф 2 а (нов)</Article>
	
	Права на индустриална собственост, възникнали въз основа на патент, се изключват от разпоредбите на настоящата директива. 


<TitreJust>Обосновка</TitreJust>
The substantive scope of the directive needs to be spelt out more exactly so as conform to the goal of better, more transparent, and more comprehensible law-making. 

Given that most research projects are highly complex, inventors are constantly exposed, when carrying out their work, to the risk of infringing patent rights. Treating patent infringements as criminal offences could deter inventors and academics from developing innovations.

</Amend>
<Amend>Изменение <NumAm>11</NumAm>
<Article>Член 1, параграф 2 б (нов)</Article>
	
	По-специално, настоящата директива не се прилага за всяко нарушаване на право на интелектуална собственост, което се отнася до:

	
	- патенти, полезни модели и сертификати за допълнителна защита

	
	- едновременен внос на оригинални стоки, които са били пуснати на пазара в трета страна със съгласието на титуляра на правото.


<TitreJust>Обосновка</TitreJust>
The scope of this directive needs to be limited. 

</Amend>
<Amend>Изменение <NumAm>12</NumAm>
<Article>Член 2, заглавие</Article>
	Определение
	Определения


<TitreJust>Обосновка</TitreJust>
It is desirable for the concept of counterfeiting, which is crucial for the application of this proposal for a directive, to be defined. Penalties can be applied only if there is a clear definition of the concept of counterfeiting, which has to cover all types of infringement of intellectual property rights, including holding counterfeit goods.

</Amend>
<Amend>Изменение <NumAm>13</NumAm>
<Article>Член 2</Article>
	За целите на настоящата директива "юридическо лице" означава всяко правно образувание, което има такъв статус според приложимото национално право, с изключение на държавите или други публичноправни органи, които действат в рамките на своите прерогативи за упражняване на публична власт, както и международните организации на публичното право. 
	За целите на настоящата директива:

	
	a) „права на интелектуална собственост” означава едно или повече от следните права:

	
	- авторско право,

	
	- сродни на авторското право права,

	
	- особено право на създателя на бази данни,

	
	- права на създателите на топологии на полупроводникови изделия,

	
	- права, свързани с марки, доколкото прилагането на наказателноправна закрила по отношение на тях не накърнява правилата на свободния пазар и изследователските дейности,

	
	- права, свързани с дизайн и модели,

	
	- географски означения,

	
	- търговски наименования, доколкото те се ползват със закрила по националното право като изключителни права на собственост,

	
	- и, при всяко положение, единствено по отношение на правата, предвидени на общностно равнище, правата във връзката със стоките по член 2, параграф 1, букви  a) и б) от Регламент (ЕО) №1383/2003 на Съвета от 22 юли 2003 г. относно намесата на митническите органи по отношение на стоки, за които се подозира, че нарушават някои права върху интелектуалната собственост, както и относно мерките, които следва да се вземат по отношение на стоки, с които се нарушават някои права върху интелектуалната собственост1,

	
	б) „нарушение в търговски мащаб” означава всяко нарушаване на дадено право на интелектуална собственост, извършено с цел извличане на икономически или търговски облаги, с изключение на действията, извършени от частни потребители за лично ползване и с нестопански цели;

	
	в) „умишлено нарушение на право на интелектуална собственост” означава нарушаване на това право, извършено с пряк или евентуален умисъл с цел извличане на икономическа полза в търговски мащаб;

	
	г) "юридическо лице" означава всяко правно образувание, което има такъв статус според приложимото национално право, с изключение на държавите или други публичноправни органи, които действат в рамките на своите прерогативи за упражняване на публична власт, както и международните организации на публичното право. 

	
	______________________

1 OВ L 196, 2.8.2003 г., стр. 7.


</Amend>
<Amend>Изменение <NumAm>14</NumAm>
<Article>Член 3</Article>
	Държавите-членки гарантират, че всяко умишлено нарушение на право на интелектуална собственост, извършено в търговски мащаб, както и опитът, помагачеството и подбудителството към извършване на такова нарушение се квалифицират като престъпления.


	Държавите-членки гарантират, че всяко умишлено нарушение на право на интелектуална собственост, извършено в търговски мащаб, както и (заличава се) помагачеството и подбудителството към извършване на настоящото нарушение се квалифицират като престъпления.




</Amend>
<Amend>Изменение <NumAm>15</NumAm>
<Article>Член 3, параграф 1 а (нов)</Article>
	
	Наказания не се налагат в случаите на едновременен внос на оригинални стоки, които са били пуснати на пазара в страна извън Европейския съюз със съгласието на титуляра на правото.


<TitreJust>Обосновка</TitreJust>
Parallel importation of original goods, which have been marketed with the agreement of the rightholder in a country outside the EU reveals no pirating.

</Amend>
<Amend>Изменение <NumAm>16</NumAm>
<Article>Член 3, параграф 1 б (нов)</Article>
	
	Държавите-членки гарантират, че почтеното използване на защитен труд, включително подобна употреба чрез възпроизвеждане или записване или по всякакъв друг начин за цели като критика, правене на коментар, съобщаване на новини, преподаване (включително многократно размножаване за преподаване в клас), образование или изследователска дейност, не съставляват нарушения по наказателното право.


<TitreJust>Обосновка</TitreJust>
The freedom of the press needs protection from criminal measures. Professionals like journalists, scientists and school teachers are not criminals. Newspapers, research institutions and schools are not criminal organisations. This does not leave rights unprotected: civil damages are possible.

</Amend>
<Amend>Изменение <NumAm>17</NumAm>
<Article>Член 4, параграф 2, точка (а)</Article>
	(а) унищожаване на стоките, чрез които се нарушава право на интелектуална собственост;
	(а) унищожаване на стоките, включително материали или оборудване, използвани за да се нарушава право на интелектуална собственост;


<TitreJust>Обосновка</TitreJust>
This amendment will bring Article 4(2)(a) of the proposal for a directive into line with Article 10 of the Enforcement Directive.

</Amend>
<Amend>Изменение <NumAm>18</NumAm>
<Article>Член 4, параграф 2, точка (б)</Article>
	(б) пълно или частично, постоянно или временно затваряне на предприятието, което основно е послужило за извършване на нарушението;
	(б) пълно или частично, постоянно или временно затваряне на предприятието, което (заличава се) е послужило за извършване на нарушението;


<TitreJust>Обосновка</TitreJust>
All establishments used to commit an offence should be subject to the same range of penalties.

</Amend>
<Amend>Изменение <NumAm>19</NumAm>
<Article>Член 4, параграф 2, точка (ж а) (нова)</Article>
	
	(жа) заповед, задължаваща нарушителя да плати разходите по съхраняването на конфискуваните стоки.



<TitreJust>Обосновка</TitreJust>
As an additional penalty, it must be possible for the counterfeiter to be required to pay the costs of guarding the goods retained for the purposes of the investigation, especially since such costs can be substantial if the products retained, even in limited numbers, are bulky and the investigation is lengthy.

</Amend>
<Amend>Изменение <NumAm>20</NumAm>
<Article>Член 5, параграф 1</Article>
	1. Държавите-членки предприемат необходимите мерки, за да се гарантира, че максималното наказание за правонарушенията по член 3, когато същите са извършени от физически лица в рамките на престъпна организация по смисъла на Рамково решение ... относно борбата с организираната престъпност, или когато чрез тях се създава риск за здравето и безопасността, е не по-малко от 4 години лишаване от свобода.
	1. Държавите-членки предприемат необходимите мерки, за да се гарантира, че максималното наказание за правонарушенията по член 3, в случаите, в които има сериозни престъпления по смисъла на член 3, параграф 5 от директива 2005/60/EО на Европейския парламент и Съвета от 26 октомври 2005 г. относно предотвратяването на използването на финансовата система за пране на пари и финансиране на терористи1 или същите са извършени от физически лица в рамките на престъпна организация по смисъла на Рамково решение ... относно борбата с организираната престъпност, или когато чрез тях се създава риск за здравето и безопасността, е не по-малко от 4 години лишаване от свобода.

	
	______________________

1 OВ L 309, 25.11.2005 г., стр. 15.


<TitreJust>Обосновка</TitreJust>
This amendment is justified in view of the fact that many national legal systems have already adopted very rigorous measures to protect intellectual property rights regardless of whether the offences in question are committed under the aegis of a criminal organisation. Making the imposition of the more severe penalties conditional on the involvement of a criminal organisation could prevent national protection measures from being properly enforced.

</Amend>
<Amend>Изменение <NumAm>21</NumAm>
<Article>Член 5, параграф 2, точка (а)</Article>
	(а) с максимален размер не по-малко от 100 000 евро за случаи, различни от особено тежките случаи;
	(а) с максимален размер не по-малко от 100 000 евро за случаи, различни от указаните в параграф 1;


<TitreJust>Обосновка</TitreJust>
The amendment seeks to clarify the text without changing its original meaning.

</Amend>
<Amend>Изменение <NumAm>22</NumAm>
<Article>Член 5, параграф 2 а (нов)</Article>
	
	2a. Държавите-членки предприемат необходимите мерки, за да гарантират, че извършените повторно нарушения по член 3 от физически или юридически лица в държава-членка се отчитат при индивидуализацията  на наказанието в съответствие с параграфи 1 и 2 на настоящия член.


<TitreJust>Обосновка</TitreJust>
To make penalties effective and dissuasive, national courts need to take into account intellectual property offences committed in Member States other than the offender’s country of origin, when they determine the level of penalty to be imposed.

</Amend>
<Amend>Изменение <NumAm>23</NumAm>
<Article>Член 6</Article>
	Държавите-членки предприемат необходимите мерки, които да позволяват пълна или частична конфискация на стоки, принадлежащи на осъдени физически или юридически лица, в съответствие с член 3 от Рамково решение 2005/212/ПВР от 24 февруари 2005 г. относно конфискацията на приходи, средства и имущество с престъпен произход, поне в случаите, когато правонарушенията са извършени в рамките на престъпна организация по смисъла на Рамково решение ... относно борбата с организираната престъпност, или когато чрез тях се създава риск за здравето и безопасността. 
	Държавите-членки предприемат необходимите мерки, които да позволяват пълна или частична конфискация на стоки, принадлежащи на осъдени физически или юридически лица, в съответствие с член 3 от Рамково решение 2005/212/ПВР от 24 февруари 2005 г. относно конфискацията на приходи, средства и имущество с престъпен произход, (заличава се) в случаите, когато правонарушенията са сериозни престъпления по смисъла на член 3, параграф 5 от директива 2005/60/EО на Европейския парламент и Съвета от 26 октомври 2005 г. относно предотвратяването на използването на финансовата система за пране на пари и финансиране на терористи1 или са извършени в рамките на престъпна организация по смисъла на Рамково решение ... относно борбата с организираната престъпност, или когато чрез тях се създава риск за здравето и безопасността. 

	
	______________

1 OВ L 309, 25.11.2005 г.,стр. 15.


<TitreJust>Обосновка</TitreJust>
This amendment is justified in view of the fact that many national legal systems have already adopted very rigorous measures to protect intellectual property rights regardless of whether the offences in question are committed under the aegis of a criminal organisation. Making the imposition of the more severe penalties conditional on the involvement of a criminal organisation could prevent national protection measures from being properly enforced.

</Amend>
<Amend>Изменение <NumAm>24</NumAm>
<Article>Член 6 а (нов)</Article>
	
	Държавите-членки гарантират чрез наказателноправни, гражданскоправни и процесуални мерки, че злоупотребата със заплахи от наказания е забранена и подлежи на санкциониране.

	
	Държавите-членки забраняват  злоупотребите с процесуални права, особено в случаите, когато наказателноправните мерки се използват за осъществяване на правоприлагането в гражданското право.


<TitreJust>Обосновка</TitreJust>
The potential for a right-holder to deter potential infringers (i.e., competitors) increases considerably if he can threaten them with criminal penalties. Both international and European law require the prevention of misuse of IP rights. Misuse disrupts free competition, in contravention of Art. 28 et seq. and 81 et seq. EC.

</Amend>
<Amend>Изменение <NumAm>25</NumAm>
<Article>Член 6 б (нов)</Article>
	
	Член 6б

	
	Държавите-членки гарантират, че правата на обвиняемите са надлежно защитени и гарантирани.


</Amend>
<Amend>Изменение <NumAm>26</NumAm>
<Article>Член 7</Article>
	Съвместни екипи за разследване
	Сътрудничество със съвместни екипи за разследване

	Държавите-членки трябва да гарантират допускането на носители на права на интелектуална собственост или на техни представители, както и на експерти, да подпомагат разследванията на правонарушения по член 3, водени от съвместни екипи за разследване.
	Държавите-членки трябва да гарантират  сътрудничеството между носители на права на интелектуална собственост със съвместни екипи за разследване в съответствие с мерките, предвидени в Рамковото решение на Съвета 2002/465/ПВР от 13 юни 2002 г. относно съвместните екипи за разследване1.

	
	________________________________

1 OВ L 162, 20.6.2002 г.,стр. 1.


</Amend>
<Amend>Изменение <NumAm>27</NumAm>
<Article>Член 7, параграф 1 а (нов)</Article>
	
	(1а) Държавите-членки осигуряват съответни гаранции относно това, че подобно съдействие не нарушава по никакъв начин правата на обвиняемия, като влияе например на точността, пълнотата и обективността на доказателствата.


<TitreJust>Обосновка</TitreJust>
The involvement of intellectual property rights holders in joint investigation teams presents risks in terms of the impartial nature of any investigation, the evidence presented and the protection of defence rights. Member States must ensure that the rights of the defence are protected adequately and the requisite standards of evidence and proof in criminal prosecutions are upheld.

</Amend>
<Amend>Изменение <NumAm>28</NumAm>
<Article>Член 7, параграф 1 б (нов)</Article>
	
	Член 8 от Хартата за основните права на Европейския съюз относно защитата  на личните данни и Директива на Европейския парламент и на Съвета 95/46/ЕО от 24 октомври 1995 г. за защита на физическите лица при обработването на лични данни и за свободното движение на тези данни1, трябва да бъдат напълно спазени в хода на досъдебното и съдебното производство.

	
	_________________

 OВ L 281, 23.11.1995 г., стр. 31.


<TitreJust>Обосновка</TitreJust>
Article 8 of the Charter declares that 'Everyone has the right to the protection of personal data concerning him or her', and 'Such data must be processed fairly for specified purposes and on the basis of the consent of the person concerned or some other legitimate basis laid down by law. Everyone has the right of access to data which has been collected concerning him or her, and the right to have it rectified.' The directive aims to protect the rights and freedoms of persons with respect to the processing of personal data by laying down guidelines determining when this processing is lawful.

</Amend>
<Amend>Изменение <NumAm>29</NumAm>
<Article>Член 7 а(нов)</Article>
	
	Член 7 а

	
	Право на получаване на информация от правоприлагащите органи

	
	Държавите-членки трябва да гарантират, че когато правоприлагащите органи изземват вещи, предмет на нарушението, или получат друго доказателство, че е извършено нарушение, тези органи трябва да направят доказателствата годни за използване във висящи или предстоящи граждански производства срещу лицето, за което се твръди, че е извършило нарушението, представени от титуляра правата в съдебно дело в рамките на Европейския съюз и където е възможно, тези органи информират съответният титуляр на правата или негов представител за такова изземване или доказателство. Държавите-членки могат да предвидят предоставянето на доказателства на титуляра на правата да бъде обвързано с изисквания за  разумен достъп, охранителни мерки или друго изискване, за да се осигури пълнотата на доказателствата и да се избегне евентуалното опорочаване на наказателното производство.


<TitreJust>Обосновка</TitreJust>
Cooperation at EU level between the public and private sectors should be encouraged. Public authorities including law enforcement authorities should be given the ability to share information and evidence with the private sector in order to ensure that legal actions, both civil and criminal, can be taken effectively and proportionately based on sound factual evidence against counterfeiters and pirates. This fully respects data protection law, in particular Directive 95/46/EC on data protection. 

</Amend>
</RepeatBlock-Amend>
EXPLANATORY STATEMENT

I. Introduction: the proposals of 12 July 2005

1. On 12 July 2005 the Commission sent the European Parliament and the Council a proposal for a directive on criminal measures aimed at ensuring the enforcement of intellectual property rights (2005/0127(COD)); at the same time, it sent the Council a proposal for a Council framework decision to strengthen the criminal law framework to combat intellectual property offences (2005/0128(CNS)).

2. The proposal for a directive required Member States to ensure that all intentional infringements of intellectual property rights on a commercial scale, and attempting, aiding or abetting and inciting such infringements, were treated as criminal offences. It provided for a series of penalties ranging from confiscation of the counterfeit goods to custodial sentences for culprits. It also made provision for various additional penalties, including closure of establishments used for counterfeiting purposes, a ban on engaging in commercial activities and publication of the judicial verdict. However, the proposal for a directive simply required Member States to prosecute and punish certain actions, without specifying the level of the penalty to be imposed
.

3. Meanwhile, the proposal for a framework decision sought to strengthen the criminal law measures to approximate national legislation on infringements of intellectual property rights and to facilitate cooperation between Member States to repress the offences in question. In particular, to supplement the accompanying proposal for a directive, the proposal for a framework decision sought to set minimum penalties for the offences in question: a maximum of at least four years' imprisonment in the case of offences committed under the aegis of a criminal organisation within the meaning of the future framework decision on the fight against organised crime (2005/0003(CNS)) or where such offences involved a health or safety risk, together with a fine up to a maximum of at least EUR 300 000.

II. The judgment of the Court of Justice of 13 September 2005 and the Commission's position
1. While the procedure for the adoption of the above-mentioned proposals was in progress, the Court of Justice issued a judgment on 13 September 2005, in Case C-176/03 Commission v Council, which, while finding that, as a general rule, criminal matters did not fall within the Community's competence, stated that that finding did not 'prevent the Community legislature, when the application of effective, proportionate and dissuasive criminal penalties by the competent national authorities is an essential measure for combating serious environmental offences, from taking measures which relate to the criminal law of the Member States which it considers necessary in order to ensure that the rules which it lays down on environmental protection are fully effective' (point 49).

2. Furthermore, the Court considered that, for the purpose of establishing whether the correct legal basis had been selected for a Community act, the aim and content of the act itself had to be taken into account. Consequently, as the principal aim and content of the framework decision at issue in the case in question
 was environmental protection, it should have been based on Article 175 of the ECT (first pillar) and not on Title VI TEU (third pillar) (point 51).

3. The Commission therefore adopted a Communication
 which carries the Court of Justice's finding to its logical conclusion, namely that there are no restrictions on adopting provisions relating to criminal matters under the first pillar in any potentially relevant area of Community competence.

4. In the Commission's opinion, powers should be distributed between the first and third pillar as follows: the provisions of criminal law required for the effective implementation of Community law come under the first pillar, while horizontal criminal law provisions (police and judicial cooperation, measures on the harmonisation of criminal law in connection with the area of freedom, security and justice) belong to the third pillar.

5. This being so, the Commission undertook to make the necessary changes to any legislative proposals still pending.

III. The proposal of 26 April 2006
1. Following discussion of this issue, and in particular the relevant judgment of the Court of Justice, the Commission decided it should amend the proposal for a directive and withdraw the proposal for a framework decision of 12 July 2005
. 

2. Consequently, on 26 April 2006 the Commission forwarded a new proposal for a directive on criminal measures aimed at ensuring the enforcement of intellectual property rights which incorporates, updates and amalgamates the provisions of the two previous initiatives.

3. In particular, the proposals relating to the level of penalties and the broad powers of confiscation previously contained in the proposal for a framework decision were now incorporated in the new proposal for a directive (see, in particular, Articles 5 to 8). This appears to be one of the first cases where the Commission has applied its new approach to criminal law.

4. Briefly summarised, Article 1 sets out the subject-matter and scope of the directive; Article 2 defines the concept of a legal person for the purposes of the directive; Article 3 obliges Member States to treat specified types of behaviour as criminal offences; Articles 4 and 5 specify the nature and the level of criminal penalties respectively; Article 6 deals with powers of confiscation; Article 7 provides for joint investigation teams to combat counterfeiting; Article 8 obliges Member States to ensure that investigations and prosecution of the offences defined in the directive do not need to be instigated by the persons whose rights are infringed; finally, Articles 9 and 10 deal with transposal and entry into force respectively.

5. If we compare the new proposal with the two previous ones, it is clear that the only provisions that have not been incorporated in the new proposal are those relating to jurisdiction and the coordination of proceedings. The Commission plans to take a horizontal approach to this subject under its Green Paper on conflicts of jurisdiction and the principle of 'ne bis in idem' in criminal proceedings, adopted on 23 December 2005
. The Commission does not consider it essential to lay down specific arrangements for the protection of intellectual property.

VI. Problem issues and the rapporteur's position

1. Looking to the first pillar for the basis of proposals relating to criminal matters is perfectly consistent with the Commission's broad interpretation of the implications of the judgment of the Court of Justice of 13 September 2005. It follows that, if this broad interpretation is accepted, the Commission's approach is unexceptionable. However, there are still certain problematic points which the amended Commission proposal does not seem to have succeeded in resolving.

2. This applies, in particular, to the scope of the directive. The explanatory memorandum states that the proposal for a directive applies to any infringement of intellectual property rights provided for by Community law and/or by the national law of the Member State concerned, as does Directive 2004/48/EC on the enforcement of intellectual property rights.

3. The statement by the Commission (2005/292/EC) concerning Article 2 of Directive 2004/48/EC lists the property rights concerned in order to establish more precisely the exact scope of the directive. The list includes 'patent rights, including rights derived from supplementary protection certificates'.

4. However, applying criminal penalties laid down at Community level to infringements of patent rights does not seem to be either particularly appropriate in itself, or consistent with the approach followed in recent years by the Community legislator.

5. There is no evidence of any urgent need to intervene by imposing criminal penalties, since many Member States already enforce patent protection by means of criminal penalties (i.e. fines and custodial sentences). This applies, for example, to the German
, Austrian
, Danish
, Spanish
, French
, Hungarian
, Italian
, Dutch
 and Portuguese
 legislation. Consequently, though attention should be drawn to the absence of any protection in criminal law under other legal systems (for example under English, Belgian and Greek law), the introduction of provisions of this kind at Community level would duplicate existing provisions and make the system even more cumbersome, unless we suppose that, either through the insertion (by means of an appropriate amendment) of an explicit provision to that end in the directive or as a result of the 'automatic primacy' of Community law
, Community legislation on the subject could completely replace the corresponding national legislation.

6. Secondly, seeking to apply criminal penalties in the area of patent law seems to be plainly in breach of the position taken by the European Parliament when, at its plenary sitting of 6 July 2005, it rejected the Commission proposal for a directive on the patentability of computer-implemented inventions (2002/0047(COD)). Given that an overwhelming majority of the European Parliament
 considered at that time that it was inappropriate to adopt legislation on the subject, any attempt now to provide for criminal penalties to protect patents (which are not currently regulated) would be a limited and dangerous foray into a very complex area which, for that very reason, requires a regulatory framework that it as systematic and widely endorsed as possible.

7. In the light of the foregoing, the rapporteur proposes amendments to Articles 1 and 2 of the proposal for a directive in order to demarcate its scope and provide the relevant definitions. In practical terms, the effect is to exclude from the scope of the directive the subject of patents by establishing that, pending the adoption of more comprehensive rules on patents at Community level in future (in the form of a suitable directive), the provisions of the present proposal should not apply to patents. This would avoid prejudging the content (including the criminal aspects) of any future legislation on patents. Moreover, it would restrict the scope of the directive to those intellectual property rights provided for by Community legislation.

8. Finally, for reasons of internal consistency, the rapporteur proposes minor amendments to recital 5 and the text of Article 2, and clearer and more rational wording for Articles 5, 6 and 7.

VI. Future developments

1. The rapporteur hopes that, when drawing up future strategies to combat piracy and counterfeiting, and as we embark on an era of greater harmonisation in this field, the Community legislator will consider the possibility of finding ways and means of also punishing those who acquire goods whose provenance is unlawful.
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SHORT JUSTIFICATION

Following a recent judgement of the European Court of Justice in case C-176/03, the Commission is proposing a directive on criminal measures and intellectual property rights (IPRs) under Article 95 of the Treaty. 

Without prejudice to the competence of the Committee on Legal Affaires it is worth noting that there are serious concerns about the European Commission's broad interpretation of the judgement as set out in Communication COM(2005)583; and, as a consequence, about the legal base of the proposal.

Concerning the issues under the competence of the Committee on Industry, Research and Energy, the main elements to be considered are the following:

(a) scope of the directive;

(b) definition of "commercial scale";

(c) definition of "intentional infringement of an IPR";

(d) criminalization of abetting and inciting;

(e) joint investigation teams;

(f) fundamental rights.

Scope

The scope of this piece of legislation is to tackle counterfeit and piracy, particularly in the music, luxury goods, clothing industries and related sectors. However, there are serious concerns regarding the possible effects of this Directive when measures to combat counterfeiting and piracy are simply generalised as applicable to all forms of IPRs. It needs to be stressed that infringements of certain IPRs varies in nature and manner of infringement, which means that measures to combat infringements of those IPRs should differ. There is a distinction between patent infringements in the normal course of commercial activity, such as the legitimate development of products, and counterfeiting and piracy with fraudulent and deliberate intent. There are civil remedies for patent infringements and alleged patent infringers should not be equated with criminals like pirates and counterfeiters. A company may need to infringe a patent intentionally in order to demonstrate that the patent at issue is not valid, and this contributes to innovation. In this context, the infringement should remain a civil matter as is currently the case, unless the infringement constitutes a serious threat to public health or safety.

Commercial scale

The reference to commercial scale was introduced but not defined by the TRIPS Agreement. However, the language of the TRIPS Agreement, the use of that phrase throughout the whole Agreement, and the context helps to interpret the concept. It refers to for-profit infringement only which causes significant direct loss to the holder of an IPR; non-profit exchange of legally acquired content between individuals must be excluded from the application of the directive.

As the legislative proposal intends to penalize infringement on commercial scale only, it is essential to have a clear definition of that in order to avoid legal uncertainty. We can not rely on Member States' practice on that field as it varies from one Member State to another.

Intentional infringement of IPRs

Only the knowing acts of infringements that are intentional could be sanctioned with criminal measures: it covers only those cases when the perpetrator is aware that he is infringing IPRs, and he is doing it intentionally with malice aforethought. Distinction must be made as an infringement should not be considered intentional simply because it is part of an intentional activity such as listening to music or watching films. 

Abetting and inciting

It is important to distinguish between patent infringements in the normal course of commercial activity (legitimate development of products) and counterfeiting and piracy with fraudulent and deliberate intent, which are often carried out by criminal organizations. Criminal sanctions for abetting and inciting any criminal act must be saved for the most serious crimes; to penalize abetting and inciting is disproportionate in case of infringement of intellectual property rights. The Charter of Fundamental Rights must be fully respected, in particular paragraph 3 of Article 49, which states that 'the severity of penalties must not be disproportionate to the criminal offence'.

Joint investigation teams

Article 7 of the proposal authorizes the experts and representatives of the holder of the IPRs to assist the investigation. Though it is the holder of the IPRs indeed who could identify his goods and products without doubts, care must be paid in this regard. 

First, as it is for the holder of IPRs to authorize or forbid the use of his intellectual product, and also because of the protection of the holder of the IPR, only duly authorized and mandated representatives could assist the investigation team. Secondly, assistance given by either the holder of IPRs or its representative must be limited in order to avoid 'privatizing' the criminal procedure; more extensive or more active involvement of the holders of the IPRs would pose a risk to the fair and impartial investigation and criminal procedure.

Fundamental rights

The Charter of Fundamental Rights must be fully respected when defining criminal acts and sanctions, as well as in the course of the investigation and the judicial procedure. Particular attention must be paid to the following articles of the Charter: Article 8 on data protection; Article 47 on fair trial; and Article 49 on legality and proportionality of criminal offences and penalties.

AMENDMENTS

The Committee on Industry, Research and Energy calls on the Committee on Legal Affairs, as the committee responsible, to incorporate the following amendments in its report:

	Text proposed by the Commission

	
	Amendments by Parliament


<RepeatBlock-Amend><Amend>Amendment <NumAm>1</NumAm>
<Article>Recital 9</Article>
	(9) To facilitate investigations or criminal proceedings concerning intellectual property offences, these may not be dependent on a report or accusation made by a person subjected to the offence.
	deleted


Justification

Criminal investigation authorities should not be able to act on their own initiative prior to a complaint by the right-holder, because licensing arrangements are not published. The right-holder has the fundamental right to dispose of his rights as he desires.

</Amend><Amend>Amendment <NumAm>2</NumAm>
<Article>Recital 9 a (new)</Article>
	
	(9a) The rights set out in the Charter of Fundamental Rights of the European Union should be fully respected when defining criminal acts and penalties, during investigations and in the course of judicial proceedings.


</Amend>
<Amend>Amendment <NumAm>3</NumAm>
<Article>Article 1, paragraph 1</Article>
	This Directive lays down the criminal measures necessary to ensure the enforcement of intellectual property rights.
	This Directive lays down criminal measures necessary to combat and deter the intentional infringement of intellectual property rights on a commercial scale.


Justification

This amendment restores the language used by the TRIPS agreement (Art. 61), upon which this proposal is based. 

</Amend><Amend>Amendment <NumAm>4</NumAm>
<Article>Article 1, paragraph 2</Article>
	These measures shall apply to intellectual property rights provided for in Community legislation and/or national legislation in the Member States.
	It harmonises these criminal measures at EU level where this is necessary to combat the intentional infringement of intellectual property rights committed under the aegis of a criminal organisation, or where they carry a health or safety risk.


Justification

This amendment restores the language used by the TRIPS agreement (Art. 61), upon which this proposal is based. 

</Amend><Amend>Amendment <NumAm>5</NumAm>
<Article>Article 1, paragraph 2 a (new)</Article>
	
	Without prejudice to measures that already exist in Member States, the measures laid down in this Directive shall apply only to wilful trademark infringement, including counterfeiting, and copyright piracy.


Justification

There is a distinction between patent infringements in the normal course of commercial activity, such as the legitimate development of products, and counterfeiting and piracy with fraudulent and deliberate intent. There are civil remedies for patent infringements and alleged patent infringers should not be equated with criminals like pirates and counterfeiters. In cases of patent infringements this would interfere with the civil law systems of the Member States.

</Amend>
<Amend>Amendment <NumAm>6</NumAm>
<Article>Article 1, paragraph 2 b (new)</Article>
	
	The non-profit exchange between individuals of legally acquired content is excluded from the scope of this Directive.


Justification

The proposal intends to penalize infringement on commercial scale only (Art. 3).</Amend>
<Amend>Amendment <NumAm>7</NumAm>
<Article>Article 2, title</Article>
	Definition
	Definitions


Justification

It is desirable for the concept of counterfeiting, which is crucial for the application of this proposal for a directive, to be defined. Penalties can be applied only if there is a clear definition of the concept of counterfeiting, which has to cover all types of infringement of intellectual property rights, including holding counterfeit goods.

</Amend><Amend>Amendment <NumAm>8</NumAm>
<Article>Article 2, paragraph 1 a (new)</Article>
	
	For the purposes of this Directive, "infringement on a commercial scale" means for-profit infringement of an intellectual property right which causes significant direct loss to the holder of that right. 


Justification

Though the proposal intends to penalize infringement on commercial scale only (Art. 3), this notion is not defined; clear definition must be established to avoid legal uncertainty. Though the TRIPS Agreement does not define what is meant by 'commercial scale', the context of the TRIPS, the use of that expression throughout the whole text, and the analysis of the negotiation process of the TRIPS make the definition clear.</Amend>
<Amend>Amendment <NumAm>9</NumAm>
<Article>Article 2, paragraph 1 b (new)</Article>
	
	For the purposes of this Directive, "intentional infringement of an intellectual property right" means deliberate and knowing infringement of that right.


</Amend>
<Amend>Amendment <NumAm>10</NumAm>
<Article>Article 2, paragraph 1 c (new)</Article>
	
	For the purposes of this Directive, 'counterfeiting' includes:

	
	(a) holding with no legitimate reason, importing under any customs arrangements or exporting goods presented under a counterfeit trade mark;

	
	(b) offering for sale or selling goods presented under a counterfeit trade mark;

	
	(c) reproducing, imitating, using, affixing, deleting or modifying a trade mark, a collective mark or a certified collective mark in violation of the rights conferred by the registration thereof and of the prohibitions stemming therefrom;

	
	(d) knowingly supplying a product or service having a different registered trade mark from that of the producet or service requested.


Justification

It is desirable for the concept of counterfeiting, which is crucial for the application of this proposal for a directive, to be defined. Penalties can be applied only if there is a clear definition of the concept of counterfeiting, which has to cover all types of infringement of intellectual property rights, including holding counterfeit goods..

</Amend><Amend>Amendment <NumAm>11</NumAm>
<Article>Article 3</Article>
	Member States shall ensure that all intentional infringements of an intellectual property right on a commercial scale, and attempting, aiding or abetting and inciting such infringements, are treated as criminal offences.
	Member States shall ensure that the intentional infringement of an intellectual property right on a commercial scale is treated as a criminal offence. 


Justification

Criminal sanctions for abetting and inciting any criminal act must be reserved for the most serious crimes; to penalize abetting and inciting could be disproportionate in case of infringement of intellectual property rights.
</Amend><Amend>Amendment <NumAm>12</NumAm>
<Article>Article 3, paragraph 1 a (new)</Article>
	
	Furthermore, Member States shall ensure that attempting, aiding or abetting and inciting such infringements are treated as criminal offences where the attempting, aiding or abetting or inciting: 

	
	(a) is conducted for the purposes of assisting organised crime, or 

	
	(b) constitutes a serious threat to health or safety.

	


Justification

It is important to distinguish between patent infringements in the normal course of commercial activity (legitimate development of products) that can lead to invalid breaking of patents and counterfeiting and piracy with fraudulent and deliberate intent, which are often carried out by criminal organizations. Criminal sanctions for abetting and inciting any criminal act must be reserved for the most serious crimes; to penalize abetting and inciting could be disproportionate in case of infringement of intellectual property rights.

</Amend><Amend>Amendment <NumAm>13</NumAm>
<Article>Article 3, paragraph 1 b (new</Article>)
	
	Criminal penalties are not to be applied in cases of the parallel importation of original goods which have been marketed with the agreement of the holder of the intellectual property rights therein in a third country.


</Amend><Amend>Amendment <NumAm>14</NumAm>
<Article>Article 4, paragraph 2, introductory sentence</Article>
	2. For the offences referred to in Article 3, the Member States shall provide that the following penalties are also available in appropriate cases:
	2. For the offences referred to in Article 3, the Member States shall provide that the following penalties are also available in appropriate cases, where the public interest so requires:


Justification

This involves significant infringements of fundamental rights, which should therefore be justified on the grounds of general interest.

</Amend><Amend>Amendment <NumAm>15</NumAm>
<Article>Article 4, paragraph 2, point (a)</Article>
	(a) destruction of the goods infringing an intellectual property right;
	(a) speedy destruction of all goods infringing an intellectual property right, save for the retention, without bond, of samples to be used in evidence;


Justification

On safety grounds, it is proposed that all the goods infringing an intellectual property right be speedily destroyed, except for items needed for the purpose of the investigation. This measure also avoids the need for costly arrangements for guarding the goods. A visual record of the stock can be made by photographing it when it is discovered. If appropriate, the destruction of the stock may be subject to the consent, or non-opposition, of the alleged perpetrator, if s/he is identified at that stage, without this constituting an admission of guilt.

</Amend><Amend>Amendment <NumAm>16</NumAm>
<Article>Article 4, paragraph 2, point (f a) (new)</Article>
	
	(fa) an order requiring the infringer to pay the costs of keeping seized goods.


Justification

As an additional penalty, it must be possible for the counterfeiter to be required to pay the costs of guarding the goods retained for the purposes of the investigation, especially since such costs can be substantial if the products retained, even in limited numbers, are bulky and the investigation is lengthy.

</Amend><Amend>Amendment <NumAm>17</NumAm>
<Article>Article 5, paragraph 2, points (a) and (b)</Article>
	(a) to a maximum of at least EUR 100 000 for cases other than the most serious cases; 
(b) to a maximum of at least EUR 300 000 for cases referred to in paragraph 1.


	In the case of financial penalties, the courts in each Member State shall determine the amount of the fine imposed, taking into account the damage caused and the value of the infringing goods or the profit derived therefrom and, as the main consideration in all cases, the economic situation of the infringer, as shown by his assets, income, family obligations, dependants and other personal circumstances. 


Justification

The establishment of fixed fines applicable to intellectual property rights infringements laid down in this article is too inflexible and probably difficult to reconcile with the principle of subsidiarity. The amendment seeks to bring the principle into line with the objective of harmonisation pursued by the proposal. 

</Amend><Amend>Amendment <NumAm>18</NumAm>
<Article>Article 6</Article>
	The Member States shall take the necessary measures to allow the total or partial confiscation of goods belonging to convicted natural or legal persons in accordance with Article 3 of Framework Decision 2005/212/JHA of 24 February 2005 on Confiscation of Crime Related Proceeds, Instrumentalities and Property, at least where the offences are committed under the aegis of a criminal organisation, within the meaning of Framework Decision …. on the fight against organised crime, or where they carry a health or safety risk. 
	The Member States shall, without infringing fundamental rights, take the necessary measures to allow the total or partial confiscation of goods belonging to convicted natural or legal persons in accordance with Article 3 of the Framework Decision 2005/212/JHA of 24 of February 2005 on Confiscation of Crime-Related Proceeds, Instrumentalities and Property, at least where the offences are a serious crime, or where they carry a health or safety risk.


Justification

It is a concern that Article 6 is restricted to offences only committed in the context of 'organised crime'. This article will only be useful if it applies to all offences causing serious commercial harm to rights-holders, irrespective of whether these infringements were committed in the context of organised crime. Article 6 of the proposal for a framework decision should therefore delete the reference to 'organised crime' and replace it by the term 'serious crimes'.

</Amend><Amend>Amendment <NumAm>19</NumAm>
<Article>Article 7</Article>
	The Member States must ensure that the holders of intellectual property rights concerned, or their representatives, and experts, are allowed to assist the investigations carried out by joint investigation teams into the offences referred to in Article 3.
	The Member States must ensure that the holders of the intellectual property rights concerned, or their duly mandated representatives and experts, shall provide information to the joint investigation teams investigating the offences referred to in Article 3.


Justification

The wording of this article is too vague: it is legitimate that the Court allows each of the parties to have their experts. However, direct involvement of the representatives of the holder of the IPRs into the investigation must be limited; otherwise right-holders could jeopardize the criminal procedures by endangering the impartial and fair investigation. The text proposed by the Commission is disproportionate; as this should be left to the Courts to interpret.</Amend>
<Amend>Amendment <NumAm>20</NumAm>
<Article>Article 7, paragraph 1 a (new)</Article>
	
	Article 8 of the Charter of Fundamental Rights of the European Union, which concerns the protection of personal data, and Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 on the protection of individuals with regard to the processing of personal data and on the free movement of such data1 shall be fully respected in the course of investigations and judicial proceedings.

	
	_______________________
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Justification

Article 8 of the Charter declares that 'Everyone has the right to the protection of personal data concerning him or her', and 'Such data must be processed fairly for specified purposes and on the basis of the consent of the person concerned or some other legitimate basis laid down by law. Everyone has the right of access to data which has been collected concerning him or her, and the right to have it rectified.' The Directive aims to protect the rights and freedoms of persons with respect to the processing of personal data by laying down guidelines determining when this processing is lawful.

</Amend><Amend>Amendment <NumAm>21</NumAm>
<Article>Article 8</Article>
	Member States shall ensure that the possibility of initiating investigations into, or prosecution of, offences covered by Article 3 are not dependent on a report or accusation made by a person subjected to the offence, at least if the acts were committed in the territory of the Member State.
	Member States shall ensure that the possibility of initiating investigations into, or prosecution of, offences covered by Article 3 may be initiated even without a report or accusation made by a person subjected to the offence, at least if the acts were committed in the territory of the Member State.


Justification

This amendment, while clarifying the conditions for initiating criminal investigations or proceedings, retains the flexibility of the proposed provision. It is very important, especially when public health may be at risk, and where the right-holder cannot be determined, to be able to initiate such steps without a report made by the person subjected to the offence.

</Amend>
</RepeatBlock-Amend>
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SHORT JUSTIFICATION

Following the European Court of Justice's judgement of 13 September 2005 (Case C 176/03 Commission v Council), the European Commission amended its proposal for a directive on criminal measures aimed at ensuring the enforcement of intellectual property rights. 

The issue of the protection of intellectual property is of particular importance for European companies, which need to make sure that their investments are going to be profitable. Without such a protection of intellectual property, investments and consequently innovation may slow down in Europe.

Some common grounds need to be defined at the European level so as to fight more effectively against counterfeiting and piracy: this proposal therefore establishes common definitions and common levels of penalties. This proposal also intends to facilitate criminal investigations related to infringements of intellectual property rights.

The draftsman supports the proposed directive but draws attention to the need to precisely define important terms in the directive, especially when they are a central component of the definition of the offence.

OptDelPrev>
AMENDMENTS

The Committee on Civil Liberties, Justice and Home Affairs calls on the Committee on Legal Affairs, as the committee responsible, to incorporate the following amendments in its report:

	Text proposed by the Commission

	
	Amendments by Parliament


<Amend>Amendment <NumAm>1</NumAm>
<Article>Recital 8</Article>
	(8) Provisions must be laid down to facilitate criminal investigations. The Member States must ensure that the holders of intellectual property rights concerned, or their representatives, and experts are allowed to assist the investigations carried out by joint investigation teams.
	deleted


Justification

What may appear as the privatisation of criminal prosecution in favour of individual stakeholders’ interests implied therein should be rejected for reasons of general legal policy. In democratic societies bound by the rule of law, the state is endowed with a legal monopoly over the use of force. Private parties are not entitled to avail themselves of criminal prosecution measures in order to combat violations of the law committed by fellow citizens.

</Amend>

<Amend>Amendment <NumAm>2</NumAm>
<Article>Recital 9 a (new)</Article>
	
	(9a) The rights set out in the Charter of Fundamental Rights of the European Union should be fully respected when defining criminal acts and penalties, during investigations and in the course of judicial proceedings.


</Amend><Amend>Amendment <NumAm>3</NumAm>
<Article>Article 1, paragraph 2</Article>
	These measures shall apply to intellectual property rights provided for in Community legislation and/or national legislation in the Member States. 
	At least the following intellectual property rights are covered by the scope of the Directive: 

	
	a) copyright;

	
	b) rights related to copyright;

	
	c) sui generis right of a database maker;

	
	d) rights of the creator of the topographies of a semiconductor product;

	
	e) trademark rights;

	
	f) design rights;

	
	g) utility model rights;


Justification

The material scope of the directive must be defined more precisely, in order to achieve the objective of better, more transparent and more readily comprehensible legislation.

It cannot be the task of the Commission to bypass - through the publication of opinions - the legislature in defining the way in which directives are to be interpreted, with such far‑reaching implications.

The list based on Article 2 of Directive 2004/48/EC will, moreover, make it easier for the committee responsible to exclude specific areas of law from the scope of the provisions, if it considers this to be necessary, through separate votes. 

</Amend><Amend>Amendment <NumAm>4</NumAm>
<Article>Article 1, paragraph 2 a (new)</Article>
	
	In particular, this Directive does not apply to any infringement of an intellectual property right related to:

	
	· patents, utility models and supplementary protection certificates;



	
	· parallel importation of original goods which have been marketed with the agreement of the right-holder in a third country.


Justification

The scope of this Directive needs to be limited. 

</Amend><Amend>Amendment <NumAm>5</NumAm>
<Article>Article 2, paragraph 1 a (new)</Article>
	
	“On a commercial scale” means acts carried out with the intention to earn a direct economic or commercial profit, or acts carried out on such a large scale that may cause a significant direct loss for the holder of that right. 


Justification

The term 'commercial scale' is central to the definition of the offence, and needs to be precisely defined. It must include not only acts that have an economic or commercial intention, but also serious acts of piracy on a large scale, that is, for more than individual or personal use, which may have no economic advantage for the offender but which may cause very substantial harm to the right-holder.

</Amend>
<Amend>Amendment <NumAm>6</NumAm>
<Article>Article 3, paragraph 1 a (new)</Article>
	
	Member States shall ensure the treatment as criminal offences, when committed on a commercial scale, of all intentional trade mark infringements consisting of the use of a sign which is identical to the trade mark in relation to goods or services which are identical to those for which the trade mark is registered. 


Justification

It is convenient to define separately copyright and trademark infringements

</Amend><Amend>Amendment <NumAm>7</NumAm>
<Article>Article 4, paragraph 2</Article>
	2. For the offences referred to in Article 3, the Member States shall provide that the following penalties are also available in appropriate cases:
	2. For the offences referred to in Article 3, the Member States shall also provide, in appropriate cases, for the necessary measures to ensure that a natural or legal person held liable is punishable by effective, proportionate and dissuasive penalties, such as:

	(a) destruction of the goods infringing an intellectual property right;
	(a) exclusion from entitlement to public benefits or aid;

	(b) total or partial closure, on a permanent or temporary basis, of the establishment used primarily to commit the offence; 
	(b) temporary or permanent disqualification from the practice of commercial activities;

	(c) a permanent or temporary ban on engaging in commercial activities;
	(c) placing under judicial supervision;

	(d) placing under judicial supervision;
	(d) a judicial winding-up order;

	(e) judicial winding-up;
	(e) temporary or permanent closure of establishments which have been used for committing the offence;

	(f) a ban on access to public assistance or subsidies;
	(f) publication of judicial decisions;

	(g) publication of judicial decisions.
	(g) destruction of the goods infringing an intellectual property right.


Justification

See justification relating to first amendment. Furthermore, the substance and wording of the relevant list of penalties should not be 'reinvented' in the case of every legislative text. The penalties proposed under (a) to (e) have therefore been taken from the Council's proposed text for a Council framework decision on the fight against organised crime, 8496/1/06 (2005/003(CNS)), and supplemented by specific proposals in the original text relating to the current matter. 
</Amend><Amend>Amendment <NumAm>8</NumAm>
<Article>Article 4, paragraph 2, point (a)</Article>
	(a) destruction of the goods infringing an intellectual property right;


	(a) destruction of the goods infringing an intellectual property right and, in appropriate cases, seizure or destruction of the materials or elements principally used for the creation or manufacture of those goods;


Justification

Clarification.
</Amend>
<Amend>Amendment <NumAm>9</NumAm>
<Article>Article 6</Article>
	The Member States shall take the necessary measures to allow the total or partial confiscation of goods belonging to convicted natural or legal persons in accordance with Article 3 of Framework Decision 2005/212/JHA of 24 February 2005 on Confiscation of Crime Related Proceeds, Instrumentalities and Property, at least where the offences are committed under the aegis of a criminal organisation, within the meaning of Framework Decision …. on the fight against organised crime, or where they carry a health or safety risk. 
	In the cases provided for in Article 5 of this Directive, the Member States shall take the necessary measures to allow the total or partial confiscation of goods belonging to convicted natural or legal persons in accordance with Article 3 of Framework Decision 2005/212/JHA of 24 February 2005 on Confiscation of Crime Related Proceeds, Instrumentalities and Property.




Justification

These extended confiscation powers should refer to the same infringements and offences to which the directive applies.
</Amend><Amend>Amendment <NumAm>10</NumAm>
<Article>Article 6 a (new)</Article>
	
	Article 6a

Misuse of powers

 Member States shall ensure that through criminal, civil and procedural measures, the misuse of threats of criminal sanctions can be prohibited and subject to penalties.

	
	Member States shall prohibit procedural misuse, especially as criminal measures are employed for the enforcement of the requirements of civil law.


Justification

The potential for a right-holder to deter potential infringers (i.e., competitors) increases considerably if he can threaten them with criminal penalties. Both international and European law require the prevention of misuse of IP rights. Misuse disrupts free competition, in contravention of Art. 28 et seq. and 81 et seq. EC.
</Amend>

<Amend>Amendment <NumAm>11</NumAm>
<Article>Article 6 b (new)</Article>
	
	Article 6b

Defendants' rights

Member States shall ensure that the rights of defendants shall be duly protected and guaranteed.



</Amend>

<Amend>Amendment <NumAm>12</NumAm>
<Article>Article 7</Article>
	Article 7

Joint investigation teams

The Member States must ensure that the holders of intellectual property rights concerned, or their representatives, and experts, are allowed to assist the investigations carried out by joint investigation teams into the offences referred to in Article 3.
	deleted


Justification

What may appear as the privatisation of criminal prosecution in favour of individual stakeholders’ interests implied therein should be rejected for reasons of general legal policy. In democratic societies bound by the rule of law, the state is endowed with a legal monopoly over the use of force. Private parties are not entitled to avail themselves of criminal prosecution measures in order to combat violations of the law committed by fellow citizens.

</Amend>

<Amend>Amendment <NumAm>13</NumAm>
<Article>Article 8 a (new) </Article>
	
	Article 8a

Protection of personal data

Article 8 of the Charter of Fundamental Rights of the European Union, which concerns the protection of personal data, and Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 on the protection of individuals with regard to the processing of personal data and on the free movement of such data1 shall be fully respected in the course of investigations and judicial proceedings.

_______________________

1 OJ L 281, 23.11.1995, p. 31. 


Justification

Article 8 of the Charter declares that 'Everyone has the right to the protection of personal data concerning him or her', and 'Such data must be processed fairly for specified purposes and on the basis of the consent of the person concerned or some other legitimate basis laid down by law. Everyone has the right of access to data which has been collected concerning him or her, and the right to have it rectified.' The directive aims to protect the rights and freedoms of persons with respect to the processing of personal data by laying down guidelines determining when this processing is lawful.
</Amend>
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� Все още непубликувано в ОВ.


� The Court of Justice (cf. Judgment of 21 September 1989, Case C-68/88, Commission v Republic of Greece) traditionally only authorises the so-called assimilation method, in accordance with which the Community legislation may provide that domestic criminal provisions designed to protect certain national interests should apply also to protect the corresponding Community interests, thus combining the two sets of provisions in a new piece of legislation establishing a criminal offence. This means that Community law may establish that certain types of conduct should be regarded as a criminal offence, but must not encroach on the Member States' competence with regard to prescribing and applying penalties in practice.


� Council framework decision 2003/80/JHA of 27 January 2003 on the protection of the environment through criminal law.


� Communication from the Commission to the European Parliament and the Council on the implications of the Court's judgment of 13 September 2005, COM(2005)0583.


� Cf. Article 250(2) of the ECT: 'as long as the Council has not acted, the Commission may alter its proposal at any time during the procedures leading to the adoption of the Community Act.' We consider that this power to alter proposals includes the power to withdraw them; cf. the opinion of the Committee on Legal Affairs of 22 March 2006 on the outcome of the screening of legislative proposals pending before the legislature (2005/2214(INI)).


� COM(2005)0696.


� Cf. paragraph 142 of Bekanntmachung der Neufassung des Patentgesetzes (PatG) of 16 December 1980.


� Cf. Articles 147 and 149 of the Patentgesetz 1970, as amended by the federal law no I 143.


� Cf. section 57 of the Danish Patents Act No 479 of 20 December 1967.


� Cf. Article 273 of the Criminal Code, as amended by organic law No 10/1995 of 23 November 1995.


� Cf. Article L. 615-14 of the Intellectual Property Code of 26 January 1990 as subsequently amended.


� Cf. Article 329/D of the Criminal Code.


� Cf. Articles 473 and 474 of the Criminal Code, which punish the offences of counterfeiting, altering or using the distinctive signs of creative works or industrial products and introducing into the State and marketing products with false signs, and Article 475, which provides for the supplementary penalty of publication of the judgment or judicial decision.


� Cf. Article 45 of the Dutch Patent Act (Rijksoctrooiwet) of 1910 and Article 79(1) of the Dutch Patent Act (Rijksoctrooiwet) of 1995.


� Cf. Articles 261 and 262 of the Industrial Property Code (decree law no 16/95 of 24 January 1995 as subsequently amended).


� This primacy, of course, arises from the requirement that national judges apply Community law in full, and consequently disregard any domestic law that conflicts with it, whether it was passed before or after the Community law in question (cf. Court of Justice, judgment of 9 March 1978, Case 106/77, Simmenthal, in ECJ reports 1978, p. 629, point 24).


� 648 votes to 14, with 18 abstentions.


� Not yet published in OJ.


� Not yet published in OJ.
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